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I. Introduction

Refugees invoke international law as a basis for the individual legal right of any refugee to return to his or her home and the corresponding legal duty on the government in control of the area to respect such individual choice and allow the return and repossession of property. In the context of the Palestinian refugees, this argument is based on three different legal bases. One is the UN General Assembly Resolution 194 of 11 December 1948. The second is general international human rights law, in particular the 1966 Covenant on Civil and Political Rights. Finally, the argument finds support in international precedent. This paper aims at exploring the limitations of this argument. It suggests that Resolution 194 offers a weak support for the claim, that general human rights law does not offer a clear remedy of return in the case of mass transfer of refugees and its applicability to the Palestinian case is doubtful, and that international practice does not support a demand for return in similar cases. Instead of an individual right of each Palestinian refugee, or any refugee,
 to return, international law recognizes the full authority of the relevant governments (including those representing the refugees) to reach any compromise they deem to be just and appropriate. Hence, the paper concludes, international law stipulates that the demand of Palestinian refugees to return must be negotiated by governments, and not be resolved in the courts of law. 

Part II discusses Resolution 194, Part III deals with international human rights law, Part IV with international precedent. Part V concludes.

II. Resolution 194
Although it has the legal status of a recommendation rather than a binding obligation,
 UN General Assembly Resolution 194 of 11 December 1948
 is the starting point for the entire debate. The Resolution provides in Section 11:

[The UNGA] Resolves that the refugees wishing to return to their homes and live at peace with their neighbours should be permitted to do so at the earliest practicable date, and that compensation should be paid for the property of those choosing not to return and for loss of or damage to property which, under principles of international law or in equity, should be made good by the Governments or authorities responsible;

The Resolution was a product of much debate and negotiations. The intensity of the debate and its outcome can be gleaned by comparing the text of the Resolution to the Report of the United Nations Mediator Count Bernadotte. The recommendation of Bernadotte referred to 

“the right of the Arab refugees to return to their homes in Jewish-controlled territory at the earliest possible date… and their repatriation, resettlement and economic and social rehabilitation, and payment of adequate compensation for the property of those choosing not to return…” (my emphasis)

Thus, in the Resolution, return is presented not as a legal right, but as a demand that is subject to the decision of unidentified decision-makers, presumably the sovereign country who has authority under international law to grant access to its territory. These authorities have discretion, captured by the “should be permitted” to sift through the refugees and admit only “the refugees wishing to return to their homes and live at peace with their neighbours,” and stipulate when this return would be “practicable” (instead of “the earlier possible date” in the Mediator’s Report). Indeed, Resolution 194 was so disappointing to the Arab governments in that it implied the recognition of the State of Israel, by the precondition that only to those who are "ready to live at peace with their neighbors," could be returned. The PLO rejected the resolution, and only in 1988 it impliedly accepted it.
  Israel, on the other hand, expressed its acceptance, in principle, of this Resolution, which it saw as reflecting a policy according to which most refugees would be resettled in the areas beyond Israeli territory.

This restrictive reading of Resolution 194 was endorsed by the UN. Subsequent Resolutions indicated the understanding, which was also shared by the UN Conciliation Commission for Palestine (CCP),
 that an unrestricted repatriation of refugees was neither a feasible option nor a preferred one. The CCP’s view was that since 1948 the physical conditions in this area have changed considerably. Therefore, every decision on return must be coordinated with the Israeli government rather than imposed on it, and that there should be an upper limit to the number of refugees whose return would be sought:

"The areas from which the refugees came are no longer vacant, and any movement of return would have to be carefully worked out and executed with the active co-operation of the Government of Israel.  Therefore it is indispensable that this Government should have definite, concrete figures on which to work, so that it can integrate plans of repatriation into its own economy.  On the other hand, it is equally necessary that the refugees who opt to return do so in the full knowledge of the actual conditions under which they would be repatriated."

This interpretation is further supported by the prevailing policy at that time, a policy that saw ethnic separation in a positive rather than negative light. (see Part IV(1) below).

Parallel to its continued reaffirmation of Resolution 194 (III), the General Assembly centered on programs that would include the resettlement of refugees in Arab countries.  Article 4 of Resolution 393(V) of 2 December 1950 considered that, without prejudice to Resolution 194(III), 


“the reintegration of the refugees into the economic life of the Near East, either by repatriation or resettlement, is essential in preparation for the time when international assistance is no longer available, and for the realization of conditions of peace and stability in the area.”

Article 5 of the same Resolution instructed UNRWA "to establish a reintegration fund which shall be utilized for projects requested by any government in the Near East ... for the permanent re-establishment of refugees and their removal from relief."  


The option of resettlement in addition to the "repatriation or compensation" option put forward by Resolution 194(III), was reiterated in Resolution 394(V) of 14 December 1950.  Subsequent Resolutions treated the two options, namely, repatriation or resettlement, on an equal footing, thereby justifying the program recommended by UNRWA for "the relief and reintegration of Palestine refugees," which entailed large scale investments in the Arab countries that hosted the refugees.
  Later Resolutions requested the "Governments of the area, without prejudice to [Resolution 194(III)], in cooperation with the Director of [UNRWA], to plan and carry out projects capable of supporting substantial numbers of refugees."
  The General Assembly even criticized the refusal of Arab states to implement such projects of resettlement.
 



The restrictive reading of the General Assembly’s attitude towards the refugees of 1948 is further highlighted by the different, unequivocal, statement concerning the Palestinians who were displaced as a result of the 1967 War.  Resolution 2452A (XXIII) of 19 December 1968 called for the "speedy return" of the displaced Palestinians, and "[c]all[s] upon the Government of Israel to take effective and immediate steps for the[ir] return without delay."
  This definite call with respect to the displaced persons of 1967 underlines the much nuanced approach to the problem of the 1948 refugees, as expressed in the Resolutions of the same period concerning the latter.
  


The weakness of the claim for a legal right of return and of repossession is reinforced by United Nations Resolutions concerning the settlement of the refugees problem in the Middle East.  Security Council Resolution 242, which is adopted in the DOP, calls for "a just settlement of the refugee problem."
  It is worth noting that, by the time of the adoption of Resolution 242, numerous U.N. Resolutions had reiterated a solution to the refugee problem that did not necessarily include the return of all, or some, of the refugees to Israeli territory.
  



In the following years, with the consolidation of the anti-Israeli majority in the General Assembly, the tone of the Resolutions concerning the 1948 refugees changed.  Reference to Resolution 394(V) was omitted in Resolution 2792 (XXVI) of 6 December 1971.  Starting in 1981, General Assembly Resolutions made reference to the Palestinian refugees' entitlement to their property and the income derived from it.
  In Resolution 38/83J of 15 December 1983, the Assembly referred to an alleged Israeli plan to resettle Palestinian refugees in the West Bank as a violation of the refugees' "inalienable right of return."  Note, however, that a much more balanced tone was adopted subsequent to the signing of the Israeli-Palestinian Declaration of Principles (DOP).  Resolution 48/158D of 20 December, 1993, concerning "peaceful settlement of the question of Palestine," mentions the "resol[ution] [of] the problem of the Palestine refugees in conformity with [Res. 194(III)] and subsequent relevant resolutions," as one of the principles for comprehensive peace.


It is submitted that the resolutions adopted during the 1970s and the 1980s cannot retroactively influence the interpretation of Security Council Resolution 242.  Therefore the call of Resolution 242 for a "just settlement of the refugee problem" should be construed in light of the numerous prior U.N. resolutions that emphasized resettlement and compensation as two major options in lieu of repatriation, and in light of the law that does not support repatriation.  In accepting Security Council Resolutions 242 and 338 as the basis for the permanent settlement,
 the 1993 Israeli-Palestinian accords imply a territorial compromise in Palestine/Eretz-Yisrael, and a rejection of a general right to return or to repossess property situated in Israel.  While in past years the PLO opposed the 242-based solution, mainly due to this resolution's elusive treatment of the refugees' case,
 the acceptance of this resolution in the DOP may mark a departure from the struggle to return.

III. Return as a Right under International Human Rights Law?


The claim that the right of return is recognized in international in human rights instruments, such as the Universal Declaration of Human Rights or the 1966 Covenant on Civil and Political Rights, is hotly debated. Therefore, it is yet to be generally accepted as part of customary law.


Article 12(4) of the 1966 Covenant on Civil and Political Rights
 stipulates that "No one shall be arbitrarily deprived of the right to enter his own country." This Article raises a series of questions regarding its intent and scope. The first question relates to its scope: As Stig Jagerskiold, one of its first interpreters, writes: 

"This right is intended to apply to individuals asserting an individual right.  There was no intention here to address the claim of masses of people who have been displaced as a byproduct of war or by political transfers of territory or population, such as the relocation of ethnic Germans from eastern Europe during and after the Second World War, the flight of Palestinians from what became Israel, or the movement of Jews from the Arab countries.  Whatever the merits of various "irredentist" claims, or those of masses of refugees who wish to return to the place where they originally lived, the Covenant does not deal with those issues and cannot be invoked to support the right to "return."  These claims will require international political solutions on a large scale."
 

Several German scholars supported the other view. As Christian Tomuschat recounts, the support in German legal literature dates back to 1947, following the mass transfers of Germans from Central and Eastern Europe.
 In recent years, several other writers writing in support of the Palestinian cause, also reject Jagerskiold’s restrictive reading.
 


The right to return to “his own country” raises additional difficulties when it is applied to individuals who have had no physical links to the country nor have been its citizens. The restriction of the right of return to a state's nationals only is emphasized in the International Law Association's Seoul's Declaration of Principles of International Law on Mass Expulsion.
 


Then there is the question of retroactivity: Even if we assume that the right to return exists even in the context of mass relocation, the question remains to what extent it applies to those who became refugees before the right took effect. When the refugees problem was created, individuals enjoyed no rights under international law. At that time, individuals were objects of state’s interests but had no standing to sue governments.
 


In recent years, support for the applicability of Article 12(4) to cases of mass transfer of populations, and a wide reading of the term “his own country,” has grown.
 This should be read in light of the atrocities committed in the former Yugoslavia between 1991 and 1995. The aim was to reverse the crime of ethnic cleansing. This impetus for invoking the law contributed to lesser attention to the passage of time between the creation of the refugee problem and its resolution. This passage of time requires a more sophisticated approach to remedying the refugee problem than the “individual rights” approach suggests. As we shall see in the following section, the distinction between these two types of problems is recognized under international law, and merit different response. 

IV. The Practice of Refugees Return


We have to differentiate between two questions, when we examine state practice in the context of populations exchange. The first question relates to the ex ante decision to create such transfers and the second question relates to the ex post factum decision to react to such transfers after their occurrence. Previous state practice, especially in the wake of the two World Wars of the 20th century, suggested that population transfer was considered to be legal and moral, and indeed the preferred option to deal with inter-ethnic strife. This opinion has since changed. Population transfer is deemed illegal and even a crime. The more important question nowadays is the second question, related to the consequences of the transfer. After a brief description of the prevailing world opinion in 1948, I will address the second question, examining the practice concerning Bosnia-Herzgovina and Cyprus.

(1) The Legality of Populations Transfer: Then and Now 


At the time of the creation of the Palestinian refugees problem, the policy of ethnic cleansing was viewed rather favorably. The first population-exchange agreements involved Bulgaria, Greece and Turkey.  An agreement concerning populations exchange between citizens of Greece and of Bulgaria was secured in the Bulgaria-Greece Treaty of Nueilly of November 27, 1919, which provided for the relocation of 46,000 Greeks from Bulgaria, and 96,000 Bulgarians from Greece.
  This agreement inspired the Greek and Turkish governments to implement a similar policy but on a greater scale.
  The Greek-Turkish War which followed World-War I ended in 1922 with the devastating defeat of the Greek army in Asia Minor.  This defeat, and the ensuing brutal measures of Turks against Greek communities in Turkey, precipitated a large wave of Greek refugees who fled their homes in Turkey.  In light of these developments, the two enemy countries, Greece and Turkey, provided in their peace treaty for a mutual exchange of populations.  Under the treaty, about 2,000,000 Greeks, who had formerly been Turkish citizens, and about 500,000 Turks, who had formerly been Greek citizens, left or were forced to leave for the other side.
  This solution to potential inter-ethnic violence was later praised as the optimal solution, despite the plight of those individuals who had to bear the burden of relocation, which was exacerbated by hunger, homelessness and unemployment.
  


The architects of the post-World-War II world order were impressed by that solution,
 and decided to repeat it with respect to about 15 million Germans who had lived in Eastern Europe, particularly in the Eastern part of Germany, beyond the Oder and Neisse Rivers, which was allotted after the war to Poland.
  The Potsdam Declaration, issued by the Allied Powers at the end of World-War II, provided for the transfer to Germany of German populations remaining in Poland, Czechoslovakia, Hungary and Austria "in an orderly and humane manner."
  Despite the efforts of the Western powers, this mass transfer produced grave human suffering, and caused, according to one estimate, the death of more than two million expellees.
  Other transfer agreements, on a smaller scale, were implemented in certain parts of Central and Eastern Europe, following the redrawing of borders.
  


Another policy of population transfer was adopted in 1947 to settle the dispute between Hindus and Muslims in British India.  Once inter-religious animosity had proved that the two communities could not co-exist, the option of partitioning the sub-continent into two states -- India and Pakistan -- was chosen, which, in turn necessitated the mass relocation of millions.


State practice has changed since those days. The mass transfer of populations that took place during the Turkish invasion of Cyprus in 1974 was condemned. In the wake of the atrocities committed in the former Yugoslavia, this condemnation led to the formulation of a term “ethnic cleansing” and its definition as a war crime. Whatever was deemed acceptable if not legal in 1948 is now rejected as illegal.

(2) Return as a Remedy


As all lawyers know, not all wrongs can be remedies by reinstating the status quo ante. Third parties’ expectations and other considerations merit respect. This is also true in the context of mass transfer of populations. Here we can discern two different approaches: one dealing with immediate responses to ethnic cleansing, and another dealing with late responses to already existing problems.

Immediate Responses:
 The first and most conspicuous precedent that support the claim of a remedy of the nature of a legal right to individual return can be found in the Dayton agreement of 1995.
 Its Annex 7 stipulates in Article 1:

“All refugees and displaced persons have the right freely to return to their homes of origin. They shall have the right to have restored to them property of which they were deprived in the course of hostilities since 1991 and to be compensated for any property that cannot be restored to them. The early return of refugees and displaced persons is an important objective of the settlement of the conflict in Bosnia and Herzegovina. The Parties confirm that they will accept the return of such persons who have left their territory, including those who have been accorded temporary protection by third countries.”

This unqualified message stands out as the clear resolution of the international community to undo the ethnic cleansing policy implemented in Bosnia-Herzegovina between 1991 and 1995, which led to more than 2 million refugees and displaced persons from all sides.
 It is backed by elaborate institutional apparatus that oversees the implementation of this policy.
 Thanks to the heavy involvement of this apparatus, refugees began a slow process of return to their homes.
 This process faces many obstacles put up by the ethnic majorities in control of the local governmental institutions, which included local legislation that confiscated the property left behind by those who fled the region.  Such measures legalized the allocation of property along ethnic lines,
 which consolidated ethnic cleansing and provided a major obstacle to the repossession of property following the conflict. The result was that at the end of the conflict, Bosnia was composed of three mostly mono-ethnic areas in the two entities that comprise Bosnia.
 

Only after extensive external pressure did the parties agree to adopt legislation that rescinded the confiscations and facilitated the return of property to the original owners.
 This legislation was bolstered in 1999 with strong institutional mechanisms, mixing local and foreign commissioners, to overcome strong local resistance to the return.
 While return and repossession of property still underway, the real test still awaits the communities of Bosnia: this is the question of reintegrating hostile communities into one society, overcoming discrimination and strong separatist sentiments.
 

Late Responses:  The Dayton precedent carries little weight in the context of the Palestinian refugees. The time frame of the problem exacerbates the problem, and other Considerations complicate the decision on the choice of remedies. Precedents like the 1992 unification of Germany (with respect not to physical return but to repossession of property), or the efforts to resolve the conflict in Cyprus, serve as much more direct and relevant demonstrations of state practice. 

Germany post unification: In this context we refer only to claims for repossession of lost property situated in formerly East Germany (GDR).  The government of unified Germany in fact rejected such claims. The German Unification Treaty of 1990
 provides that the vast amount of property of Germans expropriated by the Soviet occupation forces in the GDR between 1945 and 1949 is not to be returned to its original owners.  In lieu of restitution, the Treaty recognizes the original owners' right to monetary compensation.
  The Unification Treaty is guided by similar concerns with respect to property taken by GDR authorities after 1949.  Although the treaty nominally approves the right of restitution of such property that belonged to FRG citizens, it provides for very significant exceptions to restitution, thereby securing the interests of GDR citizens who had settled in such property.  According to the Joint Declaration of June 15, 1990, property would not returned if it would prove impossible, impractical or inequitable, or if it were "honestly" acquired by third persons.  An aquisition would be "dishonest" if it was inconsistent with the law or administrative practice of the GDR and the acquirer knew or should have known about this inconsistency.
  Another exception to restitution concerns property that is needed for investment uses that would yield general economic benefit.
  This scheme was challenged before the German Federal Constitutional Court as unconstitutional.  The Court, however, upheld the constitutionality of this arrangement.  It invoked the FRG conflict-of-laws rules, and thereby recognized the validity of the Soviet orders.
     

Cyprus: The most recent case of forced mass transfer took place in Cyprus.  In this case it was the Turkish invasion, not a prior agreement, which prompted the mass relocation of populations.  This conflict arose from the inability of the Greek-Cypriots and the Turkish-Cypriots to share power under a unitary system of government.  In 1974, after eleven years of civil strife, Turkey invaded Cyprus and occupied the northern part of the island.
  In the course of a few weeks, more than 200,000 Cypriots fled or were transferred across the "Attila Line," established by the Turkish forces.  Greek-Cypriots evacuated the Turkish-occupied zone, while Turkish Cypriots moved northwards and settled in the houses left by their Greek-Cypriot owners.
 The Greek-Cypriot refugees have since been resettled in the southern part of the island, some of them on Turkish-Cypriot property.
  The right to property and the right to return have since become two of the major stumbling blocks on the road to conciliation.

     In 1992, the U.N. Secretary-General, Dr. Boutros-Ghali, has formulated a "Set of Ideas on an Overall Framework Agreement on Cyprus," with the aim of providing a basis for negotiations between the leaders of the two communities.
  This set of ideas, which has been endorsed by the Security Council,
 strove to strike a balance between the interests of the displaced persons and the goal of creating homogeneous communities.  It proposed a territorial separation between the communities following ethnic lines.  Two zones would have been created, each "administered by one community which will be guaranteed a clear majority of the population and of the land ownership in its area."
 It provided also for a limited return of refugees, and for a compensation scheme to those who would not return. 

In April 1, 2003, the current Secretary General of the UN, Mr. Kofi Annan, issued another plan, described in his “report on his mission of good offices in Cyprus.”
 The report details Annan’s efforts to find a compromise between the two warring communities. In his report, Annan makes a clear distinction between “the positions adopted recently by the United Nations and the international community in the former Yugoslavia,” and the Cyprus conflict. He emphasizes the time factor, namely “the fact that the events in Cyprus happened 30 to 40 years ago and that the displaced people have had to rebuild their lives and their economies during this time,” and acknowledges the “legitimate claims” of both the refugees and those who currently reside in their property. His compromise envisions a limited and gradual return. Each municipality or village will not absorb more than 20% of its population. Over all, each of the two political entities will admit back refugees consisting of not more than 10% of its population. Significant economic incentives will be offered to those who choose compensation in lieu of return.


The fact that the Turkish side ultimately rejected the plan is immaterial to the Israeli-Palestinian context. Crucial to this context is the UN position. This position reflects the UN’s reading of international law, as can be seen by the endorsement of the Annan plan by the UN Security Council.

The UN position is based on two premises. The first premise is that governments have the authority under international law to negotiate away individual rights in the context of a peace agreement.  The second premise is that the lapse of time, as well as demography, are relevant considerations for the negotiating governments. This position clearly rejects the reading of international law as a system that provides each individual refugee with the unqualified right to return. This position rejects the demand of the Palestinians to return due to both the time lapse and the fact that Israel is already a multi-ethnic community with a Palestinian minority of about 20% of its population.

V. Conclusion

This paper questions the claim that individual Palestinian refugees have the unqualified right to return to their homes or to other places in what is now Israel. Neither UN Resolution 194, nor international human rights law, not even international practice support their claim. To the contrary, the analysis of these three potential sources leads one to the conclusion that such a right does not exist, and instead this is a matter for negotiation between the respective governments.
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� This paper does not examine the question of “who is a refugee.” Arguably, Jews who resided in the West Bank and Gaza before 1948 and were driven out by force or fear may also qualify as refugees. Resolution 194 (infra) refers to “refugees” and not to “Arab refugees” (as had been previously suggested) and hence does not exclude Jews from its purview. 


� The status of the Resolution is of a recommendation, since the General Assembly has no authority to legislate or put forward binding obligations on states. See Ruth Lapidoth, The Right of Return in International Law, with Special Reference to the Palestinian Refugees, 16 Is.Yb.H.R. 103 (1986).
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�. On the Resolution and its reference to the refugee problem see the recent article of Ruth Lapidoth, Security Council Resolution 242 at Twenty Five, 26 Is.L.Rev. 295 (1993).


�. Kurt Rene Radley The Palestinian Refugees: The Right to Return in International Law, 72 AJIL 586, 603-04 (1978): "For many years following the adoption of Resolution 194 in 1948, the focus of the General Assembly attention with respect to the Palestinian problem drifted from repatiation toward resettlement as a solution. [...] Beginning in 1969, the General Assembly's approach to the Palestinian problem took a new turn."
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�. Khalidi, id.
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�. On the background of the Greek-Turkish agreement see Kalliopi A. Koufa and Constantinos Svolopoulos, The Compulsory Exchange of Populations Between Greece and Turkey: The Settlement of Minority Questions at the Conference of Lausanne, 1923, and its Impact on Greek-Turkish Relations in Ethnic Groups in International Relations, Vol. V 275 (Paul Smith ed., 1991).


�. Convention Concerning the Exchange of Greek and Turkish Populations, of July 30, 1923, reproduced in 2 The Treaties of Peace, at 653.  On the Convention, its background and implementation see Ladas, at pp. 335 et seq..
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